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States vs. Citizen Publishing Company" and the failing-company 
doctrine as enunciated in "International Shoe Company vs. Federal 
Trade Commission" and as applied in the Citizen Publishing case. 
Congress's meaning of the term "failing newspaper" is analyzed 
through a study of congressional records and the Bank Merger Act of 
1966. Finally, the limited application and interpretation that the 
act has undergone since its passage are studied with the goal of 
locating criteria for defining newspaper failure. The study concludes 
that the Newspaper Preservation Act was a congressional effort to 
reverse the court decisions in the Citizen Publishing Case and to 
protect from Justice Department prosecution other newspapers engaged 
in joint arrangements, while the Justice Department has adopted 
regulations for administering the act, no guidelines to the meai 
of newspaper failure have been developed.. (Author/KS) 
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Six years ago Congress provided certain newspaper publishers with an almost 
foolproof way of increasing profits and maintaining long -term economic stability. 
All a publisher had to do was prove his publication was failing financially and the 
federal government in turn would provide him with a key to financial success — an 
exemption from certain antitrust laws, the right to lawfully engage in what other- 
wise would be considered illegal ant i -competitive practices. 

The Newspaper Preservation Act, 15 U.S.C. Sections I8OI et. seq. (1970), which 
originally made its debut as the Failing Newspaper Act .in I967, was signed into law 
in the summer of I97O "in the public interest of maintaining a newspaper press 
editorially and reportorially independent and competitive in all parts of the United 
states." However, the act's benefits were limited to newspapers in only a few parts 
of the United States. Of some 1,500 United States cities having daily newspapers at 
the time of the act's passage, only 59 cities could lay claim to the exemptions pro- 
vided by the new law. Of those 59 cities, 22 had newspapers already operating under 
joint newspaper operating arrangements, which the act legitimized, while the remain- 
ing 37 cities supported two or more dally newspapers which competed commercially and 
editorially and were, therefore, eligible for the act's antitrust exemptions. AIL. 

of the remaining daily newspaper cities supported either only one newspaper or two 

3 . 

newspapers under the same ownership. It was at those 59 cities, and in .particular 
the 22 with newspapers engaged in joint operating arrangements, that Congress aimed 
the Newspaper Preservation Act. 

Under specified circumstances, the act legalized what would otherwise be consid- 
ered £er se violations of federal antitrust laws — price fixing, profit pooling, and 
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market allocation. The act provides for two or more newspapers entering into a 

joint operating arrangement. Tfeddr such an arrangement, the newspapers may share 

common production facilities and merge their business and -commercial operations, 

including the joint establishment of advertising and circulation rates and the joint 

determination of revenue distribution. 

The act places only three restrictions on newspapers which enter into such j'oint. 

agreements. First, there must be "no merger, combination, or amalgamation of editorial 

or reportorial staffs" and "editorial policies must be independently determined. "^ 

Second, newspapers must obtain prior written consent from the U.S. attorney general 

6 

before consinmnating such an agreement. Third, no more than one of the newspapers 

7 

party to the agreement may be "a publication other than a failing newspaper." 

While the Congressional records and reports, surrounding passage of the act are 
replete with testimony and contentions about what constitutes a "failing newspaper," 
the act itself provides only a brief and broad definition. It defines a failing news- 
paper as "a newspaper publication, which regardless of ownership or affiliations, is 
in probable danger of financial failure." 

This study will attempt to explore what criteria have emerged for determining 
whether a newspaper is failing pursuant to the Congressionally provided definition. 
In addition, consideration will be given to how the failing newspaper definition dif- 
fers from the failing company doctrine, which for 1^5 years has provided a standard 

9 

for application of federal antitrust laws. First, the circumstances which led to 
the passage of the act will be briefly outlined. The failing company doctrine, as 
originally enunciated and later applied to newspapers; will be explored. Congres- 
sional intent, as illustrated by the committee reports accompanying the act, testi- 
mony during public hearings, and floor debate, will be analyzed to determine what 
the act's authors intended by the term failing newspaper. Finally, judicial decisions 
involving the act and the Justice Department's interpretation and application of the 
law will be considered. 

4 



Newspaper Failure/3 

^ Background 
In 1933) reeling from a business depression begun in the late 1920s , the 
Albuquerque Tribune , a Scripps -Howard publication, and the Albuquerque Journal , 
owned by Thomas M. Pepperday, merged the commercial and production aspects of their 
separate newspapers and established the oldest formal joint newspapisr operating ar- 
rangement still in existence. Editorially and commercially competitive prior to the 

•i 

arrangement, the two Albuquerque papers found their advertising revenues declining in 

10 

the early 1930s and began cutting production costs. In the hope of offsetting 
further revenue losses > the Tribune and Journal owners agreed to establish the 
Albuquerque Publishing Company to handle the production and business aspects of both 
papers with, the understanding that their editorial staffs and policies would remain 
independent.^^ The two newspapers moved into the same building to share production 
facilities and the Albuquerque Publishing Company began selling advertising for the 
two papers, either separately or at an optional combination rate; handling circula- 
tion and distribution; and distributing its earnings back to the two parent companies. 
On May I5, 195*^, an editorial 3,n Editor and Publisher took note of the "noble, experi- 
ment" begun in Albuquerque 21 years earlier and stated, "They didn*t know it then, 
but they started a cost-saving Innovation that has proved to be eminently successful 
wherever it has been tried. It . is no longer an experiment ."^^ 

Joint operating arrangements cropped up across the country as newspapers dis- 
covered the profitability of eliminating commercial competition and sharing the burden 
of very costly 'production equipment. By the time the editorial appeared in Editor 
and Publisher , the number of joint arrangements had reached I3 and by the time Congress 
began considering the Newspaper Preservation Act, 22 cities, from Miami, Fla., to . 
Honolulu, Hawaii, had newspapers engaged in such commercial mergers. "'"^ For 30 years 
the U.S. Justice Department apparently took little notice of these semi -mergers. 
Parties to some of the joint arrangements reported that the Justice Department had 
even provided "release letters" when notified of plans to institute such agreement s."""^ 



12 



EKLC 



5 



* Newspaper Failure/^ 

In" 1965 the Antitrust Division of the Justice Depaxtment dramatically took 
notice of one such Joint arrangement. The department brought suit against the 
Citizen Publishing Company, owner of the Tucson Daily Citizen ; the Star Publishing 
Company, owner of the Arizona Daily Star ; Tucson Newspapers, Inc., the corporation 
set up by the Star and Citizen to handle the business and production aspects of both 
papers; the Arden Publishing Company, established by the Citizen stockholders for 
the purpose of purchasing the Star ; and William A. Small, Sr., the sole stockholder 

of Arden. The antitrust action brought in Tucson Federal District Court — United 

' 16 
States V. Citizen Publishing Co . — was a two-pronged attack. The Star and Citizen 

had Just concluded a total merger, with the Arden Co. purchasing the Star for 
$9^999,790 when the government suit was instigated. The government sought to 
enjoin the purchase as a violation of Section 7 of the Clayton Act."*"^ Far more sig- 
nificant for the newspaper industry as a wliole, and in particular for the h2 other 
dailies engaged in Joint arrangements, however, was that part of the Justice Depart- 
ment suit which charged that the Joint agreement between the Star and Citizen, in 
operation since 19^+0, violated Sections 1 and 2 of the Sherman Act."*"^ 

The courts agreed with the Justice Department. U.S. District Judge James A. 

20 

Walsh and later the U.S. Supreme Co'irt found that the Tucson agreement called for 
price fixing, profit pooling, and market allocation, all' ger se violations of the 
Sherman Act. The Citizen 's purciiase of the Star also was found to violate the Clayton 
Act. According to the courts, the two papers were allowed to continue a Joint ar- 
rangement, but one without the following provisions: 

1. Joint setting of advertising and subscription rates (price fixing); 

2. pooling and then distributing profits to the two parent companies 
(profit pooling); 

3. agreeing that neither of the two parties would engage in any other busi- 
ness In the Tucson metropolitan area which might conflict with the agree- 
ment (market allocation) 

The court decisions mobilized the newspaper industry and ^soon Congress was be- 
sieged with cries for relief. The Supreme Court had relied heavily on the so-called 
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failing company doctrine in its findings against the Tucson papers. Publishers^ 

their attorneys, and supportive Congressmen argued that the courts did not vmder- 

stand the unique economics of the daily newspaper industry. They contended that 

the failing company standard might well apply to shoe companies, but it was way 

too stringent for the newspaper publishing industry. A different, less strict 

standard was needed to determine when newspapers were financially failing and in 

need of price fixing, profit pooling, and market allocation arrangements to continue 
22 

in existence.-^ 

The Failing Company Defense 
. The failing cn,ytpaixy doctrine played a significant role in the Supreme^Court ' s 
decision that the Tucson operating arrangement violated federal antitrust laws. "The 
only real defense of appellants," wrote Mr, Justice William 0. Douglas in the colirt's 
majority opinion, "was the failing^ company defense — a judicially created doctrine 
...•A consideration of it makes it plain that the requirements of the failing company 
doctrine were not met,"^^ 

The failing company doctrine, first enunciated by the Supreme Court in 1930^ 
was accepted by the court as a defense in International Shoe Company v. Federal Trade 
: Commission , a case involving Section 7 of the Clayton Act which outlaws mergers of 
a monopolistic or anti-competitive nature. Essentially, the doctrine states that a 
merger or other form of combination of competing compenies is not anti-competitive 
per se if one of the companies involved is a failing company. The logic behind the 
doctrine is that if a company fails it will be lost as a competitive element in the 
marketplace anyway. Therefore, combination with a faiLing company cannot be anti- 
competitive per se . 

In International Shoe , the court laid down two basic criteila for ascertaining 
whether a company was indeed failing. The McElwain Shoe Co., wrote Mr. Justice 
George Sutherland in the majority opinion,, was "a corporation with resources so 
depleted and the prospect of rehabilitation so remote that it faced the grave prob- 
Q ability of a business failure with resxilting loss to its stockholders and injury 

ERIC 7 
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to the communities where Its plants operated...."^ In the second place, Justice 

^.Siutherland wrote that "there being no other prospective purchaser," acqtiisition 

by a competitor was not in and of itself anti-competitive or a restraint on com- 
26 

merce. 

To facilitate an understanding of what the court meant by "resources so depleted 

and the prospect of rehabilitation so remote" that a "grave probability of business 

failure" was imminent, some facts from the International Shoe case are useful. The 

court noted that during 1920 the McElwaln Co.*s losses amounted to over $6,000,000. 

A company surplus in May, 1920, of about $1+, 000, 000 within a year had been turned 

into a deficit of $1+, 382, 136. 70. By the spring of 1921, the company owed about 

$15,000,000 to 60 or 70 banks and trust companies and owed nearly $2,000,000 on 

current accounts. The McElwain factories, which had a production capacity of 38,000 

to 1+0,000 pair of shoes daily, were producing 6,000 to 7,000 per day in 1921.^"^ In 

the majority opinion, Justice Sutherland summed up the financial situation of the 

McElwain Co. as follows: 

"(T)he financial condition of the company bacame such that its officers, 
after long and careful consideration of the situation, concluded that the 
company was faced with financial ruin and that the. only alternatives pre- 
sented were liquidation through a receiver or an outright sale. An examina- 
tion of its balance sheets and statements and testimony of its officers and 
others conversant with the situation clearly show that the company had 
reached the point where it could no longer pay its debts as they became 
due. In the. face or those adverse circumstances it became necessary under 
the laws of Massachusetts to make its annual financial statement, which, 
when filed, wotiLd disclose a condition of insolvency, as that term is de- 
fined by the statute and decisions of the state... and thus bring the 
company to the point of involuntary liquidation."^^ 

Based upon the above set of financial data, the Supreme Court declared the 
McElwain Co. a failing company. Furthermore, the court decided that its prosperous 
competitor, the International Shoe Co., was the only available purchaser and that 
the acquisition of McElwain by International Shoe was "not with a purpose to lessen 
competition, but to facilitate the accumulated business of the purchaser. "^^ The 
criteria of the failing company doctrine being met, the Supreme Court permitted 
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the two companies to merge while at the same time establishing a significant part 
of antitrust law. 

The Tucson Case 

. Although the failing company standard was originally enunciated as a defense 
in a case involving Section 7 of the Clayton Act dealing with mergers, the court 
showed its willingness to extend that potential defense to alleged Sherman Act viola- 
tions in the Citizen Publishing Co, case. Besides the "grave probability -of a busi- 
ness failure" and "no other prospective" purchaser" tests, however, Justice Douglas 
writing for the majority added a third criterion to the failing company defense. 
Citizen Publishing Co., he wrote, did not show that reorganization through receiver- 
ship or under the federal Bankruptcy Act was a "dim or nonexistent" prospect .^^ The 
court's opinion stated: 

"Moreover, we know from the broad experience of the business^ community 
since 1930, the year the Intematio';nal Shoe case was decided, that com- 
panies reorganized through receivership or through Chapter 10 or Chapter 
11 of the Bankruptcy Act often emerged as strong competitive companies. 
The prospects of reorganization of the Citizen in 19^0 would have to be 
dim or nonexistent to make the failing company doctrine applicable In this 
. case. "31 

Again a look at the financial data made public during the Citizen Publishing case 
may throw some light on what the court meant by a failing company and what Congress 
later meant by a failing newspaper. From 1932 until 19^0, the year the Joint operat- 
ing agreement was instituted between the Citizen and Star, Citizen Publishing Co. 

operated at a "substantiail loss" defrayed by contributions from, its stockholders, 

32 

Federal District Court Judge James A. Wailsh found. MeamAiile, the Star* operated 
at a profit. The Star 's annual profits averaged about $25,825, while the Citizen 's 
losses averaged" about $23,550 annually. By 19^0, the Citizen had debts of more 
that $109,000 of which about $79 j 000 was owed to stockholders who had not received 
dividends for several years .^^ (Compare the $109,000 in debts for* the Citizen to 
- the approximately $17,000,000 in debts for the McElwain Shoe Co.) The circulation 
of the Star and Citir^en were approximately equal, but the Star had 50 per cent more 

er|c 9 
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advertising than the Citizen . On the basis of these and other financial data, both 
Judge Walsh and the Supreme Court determined that the Citizen was not on the brink 

of financial failure in 19I+O when it entered into a commercial merger with its 

competitor. 

Congressional Intent 

The Newspaper Preservation Act was a knee-jerk response by Congress to th-3 
Citizen Publishing Co . case.. It is, therefore, reasonable to assume that the facts 
involved in the* Tucson case, as well as those circumstances leading up to the estab- 
lishment of the 21 other Joint arrangements, played a major role in influencing Congress 
in its definition of a failing newspaper •^'^ 

Congressional debate on the act,^^ Senate and House committee reports accompanying 

the bills, 3^ plus the reams of testimony before Congressional committees^^ make it 

veiy clear what Congress did not mean by a failing newspaper, A major goal of the act 

was to eliminate the judicially created failing company tests in cases involving joint 

newspaper operating arrangements. According to the report accompanying the bill out 

of the House Judiciary Committee: 

"The definition .of the term * failing newspaper' is a departure from the 
* failing company' doctrine that has been enunciated by the Supreme Court 
in the Tucson case and the cases there cited. "^1 

The Senate Judiciaiy' Committee report also attempted to illustrate what Congress did 
not mean by a failing newspaper. 

"The definition of * failing newspaper' broadens the definition of failing 
business supplied by the Supreme Court in International Shoe v. Federal 
Trade Commission . . . .It is the committee's view that the reasoning of the 
court is sound, but that the economics of the newspaper industry make it 
more likely for newspapers to fail when faced with competition than other 
businesses, that when a newspaper is failing it is harder to reverse the 
process and it is almost impossible to find an outside buyer. The com- 
mittee wishes to establish a less stringent test, than that applied in the 
case of Citizen Publishing Co. v. United States . "^^ 

While Congress made it clear it was repudiating the three court -stated criteria 
for determining business failure when it came to newspaper operating arrangement, 
the lawmakers provided only one, rather vaguely- stated, criterion for judging 

10 
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newspaper failiisxe — "in probable danger of financial failure. "^^ Congressional 
records, however, do prov3.de some clues for Interpretation and application of the 
definition. In the first place, it is clear that Congress did not intend that the 
same definition be applied to existing Joint operating 'a'rrangements and new arrange- 
ments entered into after the effective date of the act. Ir: tlie grandfather pro- 
visions of the act, all Joint operating arrangements eziuered into prior to passage 
Of the law are exempted from certain antitrust l^ws '*if at the time at which, such 
arrangement was first entered into, regardless of ownership or affiliation, not 
more than one of the newspaper publications involved in the performance of such ar- 
rangement was likely to remain or become a financially sound publication."^^ It 
is clear that the definition to be ttpplied to existing Joint arrangements was intended 
to be less stringent than not only the failing company doctrine, but also than the 
"probable danger of financial failure" definition to be used on applications for new 
.. agreements. ^ The key word is "remain" for it implies that even a financially so\ind 
publication could qualify for the antitrust exemption if there existed the likeli- 
hood that it coTiLd in the future become financially unsound. Furthermore, it has 
been suggested that the term "financially sound" is even more elusory than "probable 
danger of financial failure." Thomas E. Harris, associate general counsel of the 
AFL-CIO, testifying before the Senate o'ndiciary Committee's Subcommittee* on Antitrust 
and Monopoly, stated: 

"Again, it is not clear what is meant by 'financially sound.' It might mean 
operating in the black, or^ as the term is sometimes used in financial circles, 
it could mean producing a rate of return needed to attract or hold capital."^ 

The House Judiciary Committee report accompanying the Newspaper Preservation Act also 

stressed the differing standards: 

"The test for financial stability in Section l|(a) (that section of the 
House version of the Act referring to existing Joint arrangements) dif- 
fers from the 'failing company' doctrine enunciated by the Supreme Court 
in the Tucson case and differs from the term 'failing newspaper' as de- 
fined in Section 3 of the Act (that section referring to future Joint 
agreements) by establishing a less strict standard . This distinction is 
made in. order to make It clear that all Joint newspaper operating arrange- 
ments entered into prior to the effective date of this Act are intended 
to be within the' scope of the antitrust exemptions if there is compliance 
with the standard. "^7 (Emphasis added.) 

er|c . 11 
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The record, therefore, clearly indicates that the failing newspaper definition was 
intended to fall somewhere between the stringent criteria for a failing company and 
the catchall^ flexible standard established to encon?)ass all existing joint arrange- 
ments. 

When it came to specifying the standard to be used for future joint operating 
arrangements. Congress chose to borrow from existing federal law. The phrase "prob- 
able danger of financial failure" was taken from the Bank Merger Act of 1966,^^ 
according to the Congressional records surrounding the passage of the Newspaper 
Preservation Act.*^^ Illinois Republican Sen. Everett Dirksen explained: 

"in the Bank Merger Act of I966, Congress recognized a public interest 
in broadening the * failing company' doctrine as applied to bfmks. 
There, Congress stated that a bank might merge with a coT.pc".itor in 
order to prevent a probable failure. The amending langUv^'i 'in danger 
of probable failure' is basically from the text of ■ the Bank Merger Act."^° 

During the Senate debate on the act, Michigan Democrat Philip Hart stated, "A court 

would be able to appl^r as precedent decisions under the Bank Merger Act which uses 

similar language. "^''" 

In granting approval of bank m.^rgers, the Bank Merger Act provides that the govern 

ment "shall take into consideration the financial and managerial resources and future 

prospects of the existing and proposed institutions and the conveniences and needs 

52 

of the community to be served." In I968, the Supreme Court provided an interpreta- 
tion of the Bank Merger Act In the case of the United States v. Third National Bank 
in Nashville . A look at that decision provides some insights into Congress* concept 
of a failing newspaper. In his opinion for the majority, Mr*. Justice Byron White wrote 

"Congress was- also concerned about banks in danger of collapse — banks 
not so deeply in trouble as to call forth the traditional 'failing 
company' defense, but nonetheless in danger of becoming before long 
financially unsound institutions. Congress seems to have felt that a 
bank failure is a much greater community catastrophe than the failure 
of an industrial or retail enterprise and that a much smaller risk of 
failure than that required by the failing company doctrine should be 
sufficient to justify the rather radical preventive step"of an anti- 
competitive merger. "5^ 

• In the Third National Balnk case, however, the court found that the NashTLlle Bank 

I 

and Trust Co., the allegedly failing institution involved in the, case, did not meet 
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even the less stringent failing test of the Bank Merger Act. In 1962, Nashville Bank 

and Trust's rating slipped from "satisfactory" to "fair" largely because of a higher 

than usual percenta^'e of unsound loans. It's share of the total Nashville banking 

business declined from a high of 5.72 per cent on June 30, i960, to 1+.83 per cent on 

Jtme 30, 196I+. Before 1960, Nashville Bank and Trust grew faster than the average 

growth rate for other Nashville "b^jiks, -while after 1960 its growth rate slipped below 

55 

the average for its competitors. The federal district court, which had upheld the 

56 

merger, called Nashville Bank and Trust "a stagnant and' floundering bank." How- 
ever, the Supreme Court in reversing the lower court decision noted that the bank had 
assets of $50,900,000 and deposits . of $1+5,500,000. The institution showed steady 
profitability, including after tax earnings of $368,000 in 1963.^'^ 

The district court and Supreme Court both found that Nashville Bank and Trust's 
problems were essentially due to poor management. The district court, however, found 
that the bajDkVs good earnings record would have been damaged by "the expenditures which 
needed to be made for th'e i^ioper maintenance of the bank" unless a merger took place. 
The Supreme Court disagreed saying that poor management was not a sufficient reason to 
judge a bajDk failing and eligible for what would otherwise be considered an anti- 
competitive merger. "The test does not demand the impossible or the unreasonable. 
It merely insists that before a merger injurious to the public interest is approved, 

a showing be made that the gain expected from the merger cannot be reasonably expected 

59 

through other means," wrote Justice White. 

Since Congress was using the Bank Merger Act of 1966 as a guideline in developing 
the failing newspaper definition, the Third National Bank case then provides at least 
two criteria for determining "vdiat Congress meant by "probable danger of financial 
failure." First, poor or ineffectual management alone is not sufficient reason to 
Judge an institution financially failing. Second, the companies must show "that the 
gain expected from the merger cannot be reasonably expected through other means." 

Besides references to the Bank Merger Act and judicial decisions on failing 
businesses, the Congressional record also provides some direct references to criteria 



Newspaper' Failiire/l2 



-to be used in Judging failure. The Senate Judiciary Committee report accompanying 

the act stated that in determining financial so'Jijidness 

"...the court may consider the operating results, of the newspaper 
and other relevant facts, such as returns on invested capital, cost 
and income trends, circulation trends, advertising -news ratios and 
trends, competitive factors in the relevant market area, availability 
of personnel, availability of capital from shareholders, investments 
in fixed assets, population of the relevant market area^ the popula- 
tion trends, and all other relevant economic evidence. "^^ 

During the Senate .floor debate on the act, Utah Sen. Wallace Bennett provided the fol- 
lowing list of factors to be considered in determining financial failure: 
"First, net loss or declining income; 

Second, whether accounting ratios show instability, including net income 
as a percentage of invested capital, net income as a percentage of gross 
revenue, gross revenue as a percentage of invested capital, current assets 
to current liabilities, long tenn indebtedness, and so forth; 
Third, declining circulation trends; 

Fourth, increasing cost trends, including operational costs, circulation 
and subscription costs, and solicitation costs; 

Fifth, increasing advertising rates without corresponding increases 
in income; 

Sixth', declining trends in the percentage of newspaper columns used for 
advertising purposes; 

Seventh, factors, showing strengthening of a competitor including his 

• increased adverti-&ing and circulation trends; 

Eighth, price wair conditions, prpmotional activities and premiums used 

as a means to maintain circulation and advertising, demonstrating inherent 

instability; 

Ninth, instability and insecurity of personnel; 
• "Tenth, the extent of investments required in fixed assets, equipment, and 
machinery; 

Eleventh, demands on capital apart from newspaper operations; 
Twelfth, adverse legal developments; 

Thirteenth, basic instability shown by the necessity of reliance upon 
the financial strength of stockholders or the financial capacity and 
operations of parent companies or other related newspaper publications 
rather than on the inherent strength of the paper itself. "^1 

Sen. Bennett's thirteenth criterion points to a very significant portion of the 

failing newspaper definition. The act states that a failing newspaper is one vAiich 

" regardless of its ownership or affiliations , is in probable danger of financial 
62 

failure." (Emphasis added.) While Congress may have been somewhat vague as to the 
meaning of a failing newspaper, the record makes it eminently clear that a parent 
company's assets or this financieuL success of a newspaper owner's other holdings, 
whether they be other media or unrelated enterprises are not to be considered in 
Q Judging the financial condition of the allegedly failing publication .^^ Nebraska 

ERJC , i 
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Republican Sen. Roman Hruska emphasized that point for his Senate colleagues: 

"The question of whether a paper- is failing should be based upon the 

financial operation of that paper, and not upon the presence or absence- 

of financial support from other newspaper business activities in other 

cities or from other financial activities of the owners of the failing 

newspaper. If we were to eliminate the language suggested (regardless 

of its ownership or affiliations) then a re^rLewing coixrt could find that 

so long as the owners of a paper had other resoixrces, they would have to 

continue to invest' all other funds in the failing paper until there was 

nothing left to invest. Thus, the test would not be whether the newspaper 

was falling, but whether the owners of the newspaper were themselves fail- 
ing. "61+ 

A final note on the financial circumstances of newspapers already engaged in joint 
arrangements at the time of the act's passage is needed before applying the failing ' - 
newspaper definition. It is clear that Congress had the jointly operating news- 
papers in mind during the deliberation and passage of the act. Financial data from 
the two Tucson papers has been provided. While the House and Senate Judiciary Com- 
mittees had at their disposal financial information from all newspapers, agreements 
were made with the publishers to keep such information secret. The publisher of the 
Honolulu Advertiser , Thurston Twigg-Smith, one of-* the most vocal and active supporters 
of the act, publicly provided some information about his paper's financial situation 
■prior to its entering into a joint arrangement with the Hon61ulu Star-Bulletin in 1962, 
however. ^5 Twigg-Smith reported that during three of the five calendar years preceding 
the joint arrangement, the Advertiser operated at a loss. ^In 1957, the loss amounted 
to over $U7;500; in I958 a profit of almost $192,000 was realized; in 1959 profits . 
totaled almost $57,000; and in i960 and I961 losses were about $110,600 and $72,1+00 
respectively. The 1958 profit, Twigg-Smith testified, was due to "the drastic cutback 
in expenditures instituted. . .in view of the loss suffered in 1957" and the I959 profit 
resulted largely from a special statehood edition which netted $56,171. The heavy 
losses sustained in I960 and I96I were due to a promotional campaign and reductions in 
the advertising rates designed to bolster the Advertiser's portion of both the adver- 
tising and circulation markets, Twigg-Smith said. The Star-Bulletin had gained advertis 
Ing at four times the rate of the Advertiser between I95O and I958 and by I958 the 
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Advertiser claimed only 37 per cent of all advertising appearing in both papers and 

32 per cent of the total circulation of both papers. Ftirthermore, the Advertiser's 

printing and production equipment was antiquated and in need of replacement at an 

estimated cost of $l,l^■58,000, while labor union demands and pension payments were 

straining the paper's budget, the publisher contended. ^'^ The Advertiser had not 

paid dividends for two years; short term bank loans totaled some $200,000; . requests 

for long-term financing had been turned down; and by late 196I losses were running 

6fl 

about $25,000 a month, Twigg-Smith concluded. 

Five Years of Experience with the Act 
Regardless of legislative intent, a law takes on its true meaning as it is en- 
forced, applied and interpreted over time. Thus far, the Newspaper Preservation Act 
has been subject to only very limited application and interpretation. 

The act requires the U.S. attorney general to provide written approval before any 

69 

new Joint operating arrangements can be consummated. In conjunction* with this re- 
sponsibility, the Justice Department has adopted rules for the application of the act.*^^ 

71 

The regulations establish a procedure for applying for a Joint operating arrangement; 

require the filing of financial and operating records;'^^ provide for public notice, '^^ 

75 

inteivention by interested parties, and, if necessary, public he.axings. In ad- 
dition, the regulations permit the attorney general to keep the financial records of 
the newspapers confidential upon the request of the parties involved. '^^ 

The rules, however, do not provide a definition or interpretation of what con- 
stitutes a failing newspaper. In a letter dated Oct. 29, 1975 5 John W. Poole, acting 
chief of the Litigation Section of the department's Antitrust Division^ stated: 

"The regulations do not contain a definition or guidelines relating to 
the term 'failing newspaper,* nor does the Department have any formal 
guidelines by which it determines whether a newspaper is 'failing' with- 
in the meaning of the Act."'^'^ 

One of the main responsibilities of the attorney general, though, is to "determine that 



not more than one of the newspaper publications involved in the arrangement is a pub- 

De 

IG 
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lication other than a failing newspaper."' Despite the absence of any formal 
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guidelines for making such a determination, fomer Attorney General William Saxbe 

appears to hav,e done just that when on Nov, 25, 1971^ he approved an application from 

the Anchorage Times and Anchorg^e News to enter into a joint operating arrangement. 

In recommending approval of the Anchorage jojuit arrangement, the Antitrust Division 

acknowledged the absence of ox\y clear-cut criteria for judging financial failure. '^^ 

Drawing .upon Congressional recoi'ds, however, a, report prepared by the Antitrust Division 

contended that Congress had established two parameters for determining probable danger 

of financial failure. 

"First, the test is a more stringent one than the test the Act applies 
to arrangements already in effect when the Act was passed. ...On the 
other hand. Congress intended the ^probable danger of financial failure' 
test to be a 'departure' from the usual antitrust 'failing company' de- 
fense. .The. legislative history, then, does not offer precise or quan- 
titative guidelines as to what constitutes 'probable danger of financial 
failure' . But with this background we think that a newspaper with a long 
term history of financial and operating difficulties with profitable 
operations so remote that the newspaper. will, in all likelihood, cease ^ 
publication, may reasonably be said to be in probable danger of financial 
failiire."80 

The Antitrust Division lawyers and Attorney General Saxbe agreed that the Anchorage 

News fell within the parameters intended by Congress. The News had operated at a loss 

from 1968 through the first six months of 197^, according to an Antitrust Division 
fil 

repo^^'t. During that period, the News had revenues of $7,11^8,000 and losses of 
82 

$3^^^92,000. "These losses... are real, not bookkeeping, losses with non-cash ex- 
penses (depreciation and amortization) amomiting to only about $l^■0,000 annually," the 
Antitrust Division reported. The newspaper was reportedly kept in operation by a 
$2,955jOOO contribution from its owners, the Northern Publishing Co., Inc., and Alaska 
Communications Corporation, both of which were owned by the Katherine Fanning family. 
The News had a daily circulation of 15,079 and a Sunday circulation of 22,8ll^, while 
the evening Times > published by Robert B. Atwood, had a circulation of 1+1, 069 in 197^.^^ 

As in the Honolulu situation, the News was reportedly operating with antiquated equip- 

86 

ment and suffering advertising volume losses. The Antitrust Division concluded that ^ 
to. break even the News would have to sell nearly twice as much advertising per year 
as it was selling immediately before the joint arrangement, 

87 
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The Anchorage case provides the only example of the Newspaper Preservation Act in 

operation since so far the .two .Alaska papers have been the only ones to apply to the 

88 

attorney general for approval, of a Joint operating arrangement. 

Meanwhile, the courts have been called upon in three instances to provide some 

89 

interpretation of the Newspaper Preservation Act. In none of the three cases was 

the definition of a failing newspaper at issue, .however. In American's Best Cinema 

Corporation v. Fort Wayne Newspapers, Inc ., the issue was that portion of the act which 

provides that Joint operating newspapers are not exempt from antitrust laws governing 

predatory practices. The case of Newspaper Giiild-v. William B. Saxbe^ Attorney 

General , involved a challenge from the Guild to a portion of the Justice Department's 

91 

Newspaper Preservation Act regulations. In Bay Guardian Company v. Chronicle Publishinj 

Company , the publishers of the Guardian challenged the constitutionality of the News- 

92 

paper Preservation Act under the First Amendment. U.S. District Judge Oliver J. Carter 

dismissed the constitutionality challenge and refused to address the question of whether 

the San Francisco- Chronicle or San Francisco Examiner was a failing newspaper at the 

time the two papers entered a joint arrangement in 1965. He did, however, make what 

appears to be at this time the only Judicial statement regarding the definition of a 

failing newspaper, 

"The simple answer to the plaintiffs* contention is that the Act does 
not authorize any conduct. It is a narrow exemption to the antitrust 
laws for newspapers in danger of failing. Thus, it is in many respects 
merely a codification of the judiciailly created 'failing company' doc - 
trine . "9^ (Emphasis added.) ' 

In light of the efforts Congress made to emphasize its repudiation of the failing company 

defense when it came to joint newspaper operating arrangements. Judge Carter's opinion 

is somewhat surprising. • 

Conclusion 

Time and experience have not yet provided a sufficient basis for arriving at defini- 
tive conclusions as to what constitutes a failing newspaper under the Newspaper Preserva- 
tion Act. . As yet, neither the courts nor the attorney general, in whose hands applicatio] 

18 
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and interpretation of the act now rest, have provided convenient criteria such as 
the Supreme Court provided for defining a failing company in the International Shoe 
and Citizen Publishing Co , cases. 

Congress* intentions in passing the act are quite clear, however.' Congress did 
not intend for a newspaper to have "resources so depleted and the prospect of rehabilita- 
tion so remote that it faced the grave probability of a business failure" before it 
would be permitted to enter a Joint operating agreement. Nor did it intend that a 
newspaper have "no other prospective purchaser" and face "dim and nonexistent" prospects 
of reorganization under the Bankruptcy Act before being granted limited antitrust 
exemptions under the act. What Congress seemed to intend was that the courts and at- 
torney general look towards the less stringent test of financial failure provided in 
the Bank Merger Act of I966 and the subsequent Third National Bank in Nashville case. 
Congress appeared to be viewing newspapers as quasi-public entities whose continued 
existence and economic health are much more significant to the public interest than 
the continued existence of an individual shoe or widget manufacturer. Congress* mes- 
sage to the courts was clear: Handle newspapers with a degree of gentleness. They 
are economically more fragile than other types of industrial concerns and significantly 
more vital to the nation* s well being. 

Whether the courts or the attorney general got that message is not yet clear. In 
the only case the attorney general has been called upon to handle thus far, former 
Attorney General Saxbe appears to have been faced with a rather clear-cut case of im- 
pending financial failure. Losses at the rate of $25,000 per month as experienced by 
the Anchorage News did not come close to meeting the McElwain Co.'s reported loss of 
$6,000,000 in one year alone in the International Shoe case. Nonetheless, the finan- 
cial, circulation, and advertising data available from the Anchorage report do point 
to an obvious financial instability on the part of the News. What remains to be seen • 
is how the Justice Department will, react to a situation in which financial insecurity 
is less blatant. 

19 
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The sole judicial response to the definition of a failing newspaper is sxirprising 
in that it flies directly in the face of Congress' intent in passing the Newspaper 
Preservation Act. Judge Carter* s portrayal of the act as "in many respects merely 
a codification of the judicially created * failing company* doctrine" was, however, 
little more than an aside in the Bay Guardian case. As such, it seems unlikely that • 
his interpretation would become significant legal precedent. 

Still needed before the definition of a failing newspaper becomes a meaningful and 
workable tool are some clear, universally-applicable criteria for determining financial 
failure within the newspaper industry. The judiciary appears the most likely source 
of such criteria, but the very structure of the Newspaper Preservation Act provides, 
the major obstacle to judicial d^jvelopinent of such criteria. It is the Justice De- 
partment, not the wronged conipetitors or victimized consumers, which has been in the 
forefront in bringing antitznist problems, questions, and violations to the courts* at- 
tention. Yet, the act places the Justice Department in the role of administrator of 
the law, a role that is hardly consistent with the role of prosecutor of violators of 
the act. It is unlikely that the attorney general could sanction a joint newspaper 
operating arrangement and then turn around and challenge his own approval on the basis 
that* the newspaper was not, in fact, failing. 

The main hope, then, for the emergence of precise criteria for defining a failing 
newspaper lies in the possibility of a newspaper filing a court challenge to a Justice 
Department denial of a joint agreement application. It is a process which is not ex- 
pressly provided for in the act, but "vAiich is nevertheless an available route. Ifatil 
such time as either the attorney general sees fit to promulgate specific guidelines 
relating to newspaper failure or the courts are called upon to devise criteria for deter- 
mining failure, there remains little more than millions upon millions of Congressional 
words to determine when a publication is "ir probable danger of financial failure." 

' ' 20 
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